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WHEN AUTHORITIES COME KNOCKING: PREPARING FOR, AND
RESPONDING APPROPRIATELY TO, THE EXECUTION OF A SEARCH
WARRANT

Douglas K. Rosenblum, Esq., CFE

One of our country’s Founding Fathers, Benjamin Franklin, taught us, “By failing to prepare, you are preparing
to fail.” It is imperative that everyone, especially those who own a business or otherwise run an organization,
prepare for the possibility of being the subject or target of an investigation by law enforcement. To be clear,
not only those engaging in unlawful conduct find themselves on the receiving end of a government inquiry. The
United States Department of Justice employs more than 115,000 individuals across its various divisions, many
of whom are paid for the sole purpose of conducting investigations. States’ Attorneys General and county and
city prosecutors across the country each employ up to hundreds or thousands of employees, many of whom
do not try cases but rather investigate alleged crimes for potential prosecution. Coupled with incentives for
whistleblowers to report wrongdoing, it is entirely possible, and even likely in select industries, that businesses
will be the subject of legal process at some point in the company’s lifespan. The most serious —and intimidating
—of such legal process is the execution of a search warrant.

It is incumbent upon corporate entities and their leadership to prepare all employees on how to calmly and
effectively respond to the execution of a search warrant in order to avoid allegations of obstruction, limit
admissions and liability, maintain continuity of operations, and preserve all available privileges. The below steps
serve as a non-exhaustive checklist of best practices to accomplish the above goals.

1. Immediately notify counsel that a search warrant has been served and is being executed. Counsel are
trained professionals who are best suited to interface with government agents. Many attorneys who
practice in this space will drop everything at a moment’s notice to monitor the execution
of the warrant in person. To that end, keep your attorney’s cell phone number handy at all times.

2. Notify law enforcement that you and the company are represented by counsel. Facilitate telephonic
communication between your counsel and the lead government investigator on site as soon as possible.
Request a delay of the search until such time as counsel arrives. The government is under no obligation
to wait, but there is no harm in asking politely for this courtesy.

3. Obtain a copy of the search warrant from law enforcement on site and send it to your counsel (by email
or text message is usually easiest and fastest). Before law enforcement departs the premises, politely
request a copy of the “search warrant return” or “inventory.” The government must provide a list of
items they took from the site. Provide this document to your counsel, as well.

4. Obtain the name and contact information for the lead government contact on site. Ask for the name and
contact information of the prosecutor assigned to the case.

5. Review carefully the search warrant and note (a) who is authorized to conduct the search, as well as (b)
the areas of the premises permitted to be searched and (c) the exact items permitted to be seized.

6. Request from the lead government agent on site any and all affidavits filed in support of the search
warrant.

7. Request to view the credentials of each government agent on site. Ask for business cards from all
government representatives. Note the agency for which each agent works; there will likely be agents
from multiple agencies at the execution of a single search warrant.

8. Assign a single person to monitor the execution of the warrant. This will ideally be an attorney. If an
attorney is not immediately available, assign the most knowledgeable supervisor on site. This monitor
should (a) accompany the agents throughout the premises so that no agent is ever left unattended; (b)
take detailed notes of the progress of the search, including locations searched, items
seized, and individuals with whom federal authorities spoke (regardless of duration of the interaction);



(c) record by photography or videography as much of the search as possible. Please note, however, that
in many jurisdictions it is unlawful to create an audio recording without the consent of all parties
involved; (d) confine the search to only those areas of the premises authorized in the warrant

and in areas that are able to hold the items to be seized; and (e) segregate all privileged documents and
communications and notify the government that neither the entity nor any individual is waiving any
privilege.

9. Assign the fewest number of supervisors and/or employees to remain on site during the search. The
business should be closed to the public and all visitors during the search. All employees not necessary
for the monitoring of the search should be sent home with instructions that they should speak with as
few people as possible about the search. Employees should be advised that they have a right to speak
or not speak with the government; the government cannot compel an employee to testify without
a subpoena, and employees have the right to counsel. Employees should be told that the government
might ask for their consent to search their personal items, including cell phones, on site. Advise
employees that they are under no obligation to do so. It is a personal choice and cannot be

compelled without a warrant or subpoena. If your company has a policy that permits indemnification,
you should instruct employees that the company will pay for their counsel if they decide to retain an
attorney.

10. Above all else, remain calm. Do not interfere with the agents executing the warrant; keep in mind
that they are just doing their job. Do not anger, obstruct, or impede the agents conducting the search.
Do not destroy or hide anything!

At the time of the execution of a search warrant, it is not uncommon for the government to also serve a
subpoena requiring the production of certain documents, physical items, or testimony. It is critical to note
the deadline and location when production of those items is required. Items listed on the subpoena need not
be produced immediately at the time of service. Provide a copy of the subpoena to your counsel as soon as
possible.

Perhaps the most important takeaway is to avoid waiting for the execution of a search warrant to prepare.
Speaking with employees about legal process and what to do in the event of a visit by the government should
not be taboo. Much like fire drills, employees should be prepared in case of an emergency or unexpected
event. Such a conversation does not need to induce fear or foreshadow criminal charges or the downfall of the
company. Rather, aninformal “lunch and learn” or in-service training on this topic is time well spent. Employees
need to understand that even upstanding citizens can find themselves on the receiving end of false allegations
leading to a government investigation. Let us all honor Benjamin Franklin and prepare!

SUPREME COURT LEAVES OPEN A MAJOR RISK TO INTERNAL CORPORATE
COMMUNICATIONS

Michael A. Morse, Esq.

It is commonplace for attorneys, compliance officers, and other executives (particularly those who are also
attorneys) to receive communications from clients that have more than one purpose. Take for example a doctor
who calls a friend and the hospital’s compliance officer to set up a dinner for their families. During that call,
the doctor mentions that he is thinking about starting his own practice and asks the compliance officer if he
thinks it is a good idea. Later in the conversation, the doctor mentions to the compliance officer that one of her
colleagues has a habit of looking into the records of other physicians’ patients and the doctor says she finds this
“creepy.” The doctor asks the compliance officer if he is obligated to report the colleague for a potential HIPAA
violation. While you might assume that this conversation is protected by the attorney-client privilege, that
assumption can easily be wrong.



The hypothetical above raises the issue of “dual-purpose communications,” which are communications between
a lawyer and client that have both legal and non-legal purposes. Dual-purpose communications occur routinely
in businesses across the country, particularly in highly regulated areas such as healthcare compliance. Recent
decisions by the Ninth Circuit Court of Appeals and the United States Supreme Court have drawn into question
how courts will determine whether dual purpose communications are protected by the attorney-client privilege.

Courts have historically used one of two tests to analyze whether dual-purpose communications should be
protected by the attorney-client privilege. First, under “the primary purpose” test, courts look at whether the
primary purpose of the communication is to give or receive legal advice, as opposed to business or tax advice.
Second, the broader, “a primary purpose” or “substantial purpose” test, courts look at whether one primary
purpose of the communication is to give or receive legal advice. This distinction, between whether legal advice
was “a primary purpose” or “the primary purpose,” may appear semantic, but it can have a game-changing
impact on the free flow of information that is essential to compliance investigations and the work of in-house
legal counsel.

I.  The Ninth Circuit Court Adopts the Narrow “The Primary Purpose” Test

In the case of In re: Grand Jury, 23 F.4th 1088 (9th Cir. Jan. 27, 2022), a Company and Law Firm were served grand
jury subpoenas requesting documents and communications related to a criminal investigation, whose target was
the owner of the Company as well as a client of Law Firm. The Company and Law Firm produced some documents
but withheld others, citing the attorney-client privilege and the work-product doctrine. The documents related
to tax law and advice. The United States Department of Justice moved to compel production of the withheld
documents. The district court granted the motion to compel in part, explaining that the documents at issue
were either not protected by any privilege or were discoverable under the crime-fraud exception. The Company
and Law Firm disagreed with the Court and continued to withhold the documents, resulting in them being held
in contempt of court.

The Company and Law Firm appealed to the United States Court of Appeals for the Ninth Circuit, arguing that
the district court erred in relying on “the primary purpose” test. The Appellants argued instead that the Court
of Appeals should adopt a new “because of” test, which considers the totality of the circumstances and affords
protection when it can fairly be said that the document was created because of anticipated litigation, and would
not have been created in substantially similar form but for the prospect of that litigation. The Court of Appeals
affirmed the district court’s orders holding the Company and Law Firm in contempt reasoning that dual-purpose
communications were not privileged because “the primary purpose” of the documents was to obtain tax advice,
not legal advice.

The Court of Appeals based its decision on several factors. First, the Court noted that communications related to
an attorney’s preparation of tax returns are generally not covered by attorney-client privilege. Second, the Court
reasoned that applying the broader “because of” test was based on the attorney work-product doctrine, which
is animated by a different policy goal than the attorney-client privilege. The work-product doctrine upholds
the fairness of the adversarial process by allowing litigators to develop legal theories and strategies without
their adversary using the discovery process to obtain that information. By contrast, the attorney-client privilege
encourages full and frank communication between attorneys and their clients, and is not tied to pending or
threatened litigation. Third, the Court held that the “because of” test was prone to abuse because it would create
incentive for companies to add layers of lawyers to every business decision in hopes of insulating themselves
from future scrutiny. Fourth, the Court determined that most, if not all, Courts of Appeals have opted for some
version of “the primary purpose” test instead of the Appellant’s “because of” test.

Il. The Supreme Court Agrees to Decide the Test for Dual-Purpose Communications
The Company and Law Firm filed a petition asking the Supreme Court to reverse the Ninth Circuit decision on
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several grounds. Chief among the Appellants arguments was that the Supreme Court needed to intervene to
resolve a splitamong the Courts of Appeals on the proper test to use for analyzing dual-purpose communications.

Appellants pointed to the District of Columbia Circuit’s decision in In re: Kellogg Brown & Root, Inc., 756 F.3d
754 (D.C. Cir. 2014), which adopted a standard that looked at whether “a primary purpose” of the dual-purpose
communication was to obtain legal advice. KBR was a False Claims Act case in which the qui tam relator alleged
that KBR and certain subcontractors defrauded the Government by inflating costs and accepting kickbacks while
administering military contracts in wartime Irag. During discovery, the relator sought documents related to
KBR'’s prior internal investigation into the alleged fraud. KBR had conducted that internal investigation pursuant
to its Code of Business Conduct, which is overseen by the company’s Law Department. The district court denied
KBR'’s claim that the internal investigation was protected by attorney-client privilege, ruling that the investigation
was “undertaken pursuant to regulatory law and corporate policy rather than for the purpose of obtaining legal
advice.”

The D.C. Circuit reversed the district court’s decision, recognizing that attempting to find the one primary purpose
for a dual-purpose communication can be an inherently impossible task. Justice Brett Kavanaugh (then still a
member of the D.C. Circuit Court) reasoned that a test that focuses on identifying “a primary purpose,” instead
of “the primary purpose,” would save courts the trouble of having to identify a predominate purpose among two
or more potentially equal purposes. Moreover, the D.C. Circuit agreed with amici who argued that the district
court’s decision represented “a sea change in the well-settled rules governing internal corporate investigations,”
particularly those investigations conducted pursuant to corporate compliance programs. In advocating for the
Supreme Court to intervene in In re: Grand Jury, the Appellants argued that the Ninth Circuit’s use of “the
primary purpose” test risked the same broad and destabilizing effects that the D.C. Circuit put a stop to in KBR.

On October 3, 2022, the Supreme Court agreed to hear the appeal, setting up what appeared to be a major
battle that could reshape the work of inhouse counsel and corporate compliance investigations. In the ensuing
briefing, fourteen amici filed briefs joined the request to reverse the Ninth Circuit’s decision in In re: Grand
Jury. Those briefs largely focused on the broad-reaching impact that the Ninth Circuit’s decision would have
on in-house counsel and corporate compliance investigations. One brief, filed by the American Bar Association,
raised a broad array of examples where the Ninth Circuit’s decision would disrupt well-settled internal corporate
practice, including for health care compliance investigations.

The Department of Justice argued that the Ninth Circuit’s decision should be upheld, and sought to paint /n
re: Grand Jury as the wrong case for the Supreme Court to use to address dual-purpose communications. The
Government reasoned that In re: Grand Jury presented issues of income tax fraud, and that the attorney-client
privilege issues in the tax context are unique. In particular, the Government pointed to case law recognizing
that the preparation of tax filings does not constitute legal advice, and the filing of the return itself waives the
privilege not only to the transmitted data but also as to the details underlying that information.

The Government also argued that there was no split between the D.C. Circuit and the Ninth Circuit on the
proper standard for evaluating dual-purpose communications. The Government argued that the Ninth Circuit
decision was limited to the income tax context and that it expressly left open the possibility of applying the D.C.
Circuit’s broader approach in future cases. Moreover, the Government argued that the “a primary purpose” test
or “significant purpose” test was no easier for courts to apply, and it would increase the burden on courts by
opening the gates to a flood of attorney-client privilege claims by “companies attempting to use the privilege as
a shield for inconvenient facts.”

The Supreme Court heard oral argument on the case on January 9, 2023. Public reportsindicated that the Justices
were very engaged and focused primarily on the workability of the “significant” versus “primary” purpose tests.
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Two weeks after oral argument, the Supreme Court surprised many by issuing a one-sentence order dismissing
the appeal as having been “improvidently granted.” Given the Justices’ questioning during oral argument, many
believed that the Court was inclined to affirm the Ninth Circuit’s decision, particularly given the unigue income
tax context at issue. Some have suggested that the dismissal is not a sign that the Justices lost interest in the
issue of dual-purpose communications, only that the facts of the case were not the right vehicle for ruling on
the issue. Nonetheless, the Supreme Court’s dismissal lets stand the Ninth Circuit’s decision in In re: Grand Jury
stands and its “the primary purpose” test.

Ill. Practical Ramifications for In-House Counsel and Compliance Officers

The Supreme Court’s decision has several important ramifications for in-house counsel and compliance officers.
First, some federal courts will continue to apply the more stringent “primary purpose” test, at least for now.
Second, privilege reviews of in-house communications will continue to be time sensitive, particularly in litigation
involving large volumes of dual-purpose communications.

As a practical matter, in-house legal counsel and compliance officers may need to separate their legal and non-
legal communications to maximize the protections of the attorney-client privilege. When a legal issue arises
during a business-related discussion, counsel/compliance officers should consider carving out the legal issue
into a separate communication. While this is not always possible, such a practice would minimize the number
of communications that might be considered dual-purpose communications.

In-house counsel can also try to make clear in communications, particularly in emails and text messages,
when they believe that their communications involve legal advice. While such disclaimers are by no means
determinative, they can bolster later claims of privilege by demonstrating the intent of the parties engaging in
that communication. For now, the uncertainty left standing by the Supreme Court will necessitate that in-house
counsel remain especially cautious when engaging in dual-purpose communications.

This article is based on Supreme Court Leaves Open a Major Risk to Internal Corporate Communications published in
Compliance Today. Adapted with permission from the Society of Corporate Compliance and Ethics and the Health Care
Compliance Association. Copyright ©2024 by Society of Corporate Compliance and Ethics & Health Care Compliance
Association.

PRESERVING PRIVILEGE IN INTERNAL INVESTIGATIONS
Scott A. Coffina, Esq.

One thing leaders of organizations routinely recognize is that “you never know what tomorrow will bring.”
Another common slogan is “life happens.” If “life” happens to bring the organization a situation that could
expose the organization, its employees, customers, leaders or other constituencies to physical, legal, financial
or reputational peril, a logical first step is to conduct an internal investigation to identify the extent, cause, and
scope of the problem, and to receive informed legal advice about how to address it.

The information developed through internal investigations may be protected from disclosure to third parties
by the attorney-client privilege and work product doctrines. This article presents an “FAQ” about how those
privileges may apply to internal investigations, and steps that should be taken to preserve those protections.

What privileges may apply?

1. Attorney-client privilege: Attorney-client privilege protects confidential communications between a
lawyer and their client that relate to the client’s seeking of legal advice or services. It encompasses



any form of communication, including oral, written or electronic. The attorney-client privilege belongs to
the client, and the client must consent to any disclosure of privileged communications by the lawyer to a
third party.

2. Work product: The work product doctrine, as its name suggests, protects the work product - the
thoughts, mental impressions, and analysis of counsel prepared in anticipation of litigation.

What steps should we take at the outset to protect privilege as best as possible?

Bearing in mind that attorney-client privilege protects confidential communications with counsel aimed at
receiving legal advice, and the work product doctrine protects the analysis and mental impressions of counsel,
the best way to ensure that information developed in an internal investigation will be protected from unwanted
disclosure is to have an attorney direct the investigation.

Note that one of the hallmarks of a privileged attorney-client communication is that the communication be for
the purpose of seeking legal advice from an attorney. To the extent outside counsel is retained to lead or conduct
the internal investigation, the engagement letter should expressly note that counsel is being retained not merely
to conduct a factfinding investigation, but also to provide legal advice related to the client related to the matter.

Of course, every situation is different, and the organization should consider at the outset whether circumstances
will require the release of a report of investigation due to regulatory requirements, cooperation with the
government, or intense public interest in the matter being investigated. This may affect how witness interviews,
communications, and documentation of information obtained during the investigation will be structured.

Is the privilege at risk if in-house counsel leads the investigation?

Generally, no. The work of in-house counsel is entitled to the same attorney-client privilege and work product
protection that would apply if outside counsel conducted the investigation. In certain circumstances, and
depending upon the typical responsibilities of the in-house attorney conducting the investigation, there may
be practical reasons to have outside counsel lead an investigation to present a clear distinction to employee
witnesses between the investigation team and counsel they routinely consult for legal advice.

Must an attorney conduct the investigation for attorney-client privilege to apply?

No. Interviews and document review can be conducted by investigators or, for example, forensic accountants,
without sacrificing the protections of the attorney-client privilege, so long as the actions of these non-attorneys
are being directed by counsel. Itisimportant, however, that investigators provide employees with the applicable
elements of the Upjohn Warnings (see below), to avoid misunderstandings about the role of the investigator(s)
and the degree to which privilege may or may not protect the content of that interview.

How should we approach employee witness interviews to protect privilege?

The key to maintaining the privilege over an interview with an organization’s employee during an internal
investigation is to clarify counsel’s role (or the investigator’s role, acting at counsel’s direction) and scope of
representation, the so-called “Upjohn Warnings,” based upon the Supreme Court’s decision in Upjohn v. United
States.

The Upjohn Warnings, which should be given at the outset of the interview, inform the employee that, as an
employee of the organization, the attorney-client privilege protects the conversation, but counsel represents
the organization, not the employee individually, and so the privilege belongs to the organization. The attorney
should stress that they do not have an attorney-client relationship with the employee.

It also should be made clear to the employee that the company may decide to waive the privilege and disclose
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what is said in the interview to a third party, including the government. That right belongs to the organization,
not the employee, so the employee should be directed not to discuss what is said in the interview with anyone
else, in order to preserve the attorney-client privilege, and for practical reasons as well.

The Upjohn Warnings and the employee’s acknowledgement that they understand them can be communicated
orally, but they should be memorialized in writing.

Finally, when conducting interviews intended to be protected by the attorney-client privilege, only the witness,
counsel, and/or investigators acting at the direction of counsel should be in the room (or, in contemporary
practice, on the video conference). No one from outside the organization should be present.

Is there an attorney-client privilege when interviewing former employees?

There is an argument that the privilege recognized in Upjohn that protects confidential communications between
the organization’s counsel and its employees extends to former employees as well, particularly if the subject
of the interview relates to the time when the individual was still employed. However, courts have not been
consistent in protecting communications with former employees, and the safer course is to approach interviews
with former employees as non-privileged. That said, counsel can still advise the witness that the matter is
confidential and ask them to treat it as such. In addition, the interview memorandum generated to document
the interview with the former employee still should be protected from disclosure by the work product doctrine,
assuming the other requirements for work product protection are met.

What is the best way to memorialize a witness interview to preserve privilege?

It is important to memorialize witness interviews conducted during an investigation, to establish the record on
which conclusions are drawn and decisions are based. The most reliable way to preserve privilege is by counsel
documenting an interview in a memorandum, reflecting what should be described as the attorney’s “recollection
and mental impressions of what was discussed during the interview.” Such language invokes the essence of
attorney work product protection: protecting the attorney’s mental impressions, conclusions, opinions, or legal
theories developed in anticipation of litigation. Of course, the underlying communications between employee
and the interviewer are, as noted, also protected by the organization’s attorney-client privilege.

The question sometimes arises whether a recorded interview or a signed witness statement is afforded work
product protection to the same degree as a memo from counsel. The general consensus is that these methods
of documenting information during an investigation would receive the same protection, under the theory that,
despite there being a verbatim account of the witness’ statement, the interview was conducted in anticipation
of litigation (assuming litigation has been threatened or reasonably can be anticipated), and the topics covered
and questions asked reflect counsel’s assessment of what is relevant and important for strategizing and advising
the client. However, an interview memorandum by counsel, rather than a verbatim “transcript,” likely wards off
any later challenge that the statement is discoverable.

This next suggestion may seem like a formality, but it has substantive importance for expressing counsel’s and the
organization’s intent to maintain confidentiality and thus preserve privilege — all work product, i.e., summaries,
memoranda, correspondence, etc., created in the investigation should be labeled “Privileged and Confidential,
Attorney Work Product, Attorney-Client Communication.”

To what extent would we waive privilege if we disclose our investigative report to a third party?

This subject underscores the importance of giving thoughtful consideration at the outset to what the end product
from the investigation will be. If the matter under investigation is high profile and requires a public accounting
of what occurred, or if the organization is considering cooperating with a government investigation that may
involve turning over the findings of the internal review, the organization can anticipate disclosing a report of
some kind. 7



Anticipating the need for a post-investigation disclosure, the organization can take steps to minimize the risk of
a broad privilege waiver by planning and preparing a non-privileged report. Such a report would set forth the
facts that the investigative team distilled from the evidence they reviewed, but does not disclose the underlying
communications with witnesses (i.e., confidential attorney-client communications) on which those facts rest.
To illustrate, the report might find, “based upon the weight of the evidence” that “the light was red,” without
specifically attributing the observation to each of the five employee witnesses who told the investigative team
in confidence that, “the light was red.”

This approach does not guarantee that a broader waiver won’t be found, but the organization’s taking steps
to preserve its privilege substantially strengthens the argument in a later challenge that the attorney-client
communications — and attorney work product — underlying the disclosed matter should remain confidential.

COLLATERAL CONSEQUENCES OF HEALTHCARE PROSECUTIONS
Christopher A. lacono, Esq.

Assume for a moment you have been retained by a physician who has been charged with several counts of
healthcare fraud. In the indictment, the government contends that your new client has been billing Medicare
and Medicaid for services that were allegedly not provided over the course of several years. During your
meeting with the client, he admits that some of his billing practices were improper, and although he may have
defenses on some of the charges, he is considering whether to plead guilty. The decision on what stratagems
to employ, like all other white-collar prosecutions, will depend on the client’s facts and circumstances. In
healthcare prosecutions, however, there are several important collateral consequences that criminal counsel
should consider when advising a healthcare provider client accused of criminal conduct.

OIG Exclusions for Medicare and Medicaid

The Department of Health and Human Services Office of Inspector General (OIG) is authorized to exclude
healthcare providers from federal healthcare programs, such as Medicare, and federally funded state healthcare
programs, such as Medicaid, based upon a criminal conviction. Once excluded, Medicare and/or Medicaid will
not pay for any item or service furnished, ordered or prescribed, either directly or indirectly, by the excluded
provider.

Additionally, it is highly unlikely the provider will find employment with any entity, individual, or institution that
relies on Medicare or Medicaid. As a result, exclusion from Medicare and Medicaid is one of the most significant
sanctions that can be imposed on a healthcare provider, and can essentially end the career of a provider that
relies heavily on such programs.

Exclusions from these programs are either mandatory or permissive under the statute. Mandatory exclusions
are required by law, and permissive exclusions are imposed at the discretion of the OIG.

Regardless of whether the exclusion is mandatory or permissive, an exclusion from billing the federal programs
for any period can have fatal consequences to a provider’s career. Accordingly, if the client is interested in
pleading guilty, counsel should attempt to negotiate a plea to a charge, and a factual record to support the plea
that will not result in mandatory exclusion and provides defenses to permissive exclusions.

Emergency Suspension of License by the State

Certain states allow licensing boards to suspend physicians on an emergent basis, only if there is a “reasonable
cause to believe that a practitioner represents imminent danger to his patients.” When facing a motion to
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suspend on an emergent basis, the critical question is whether there is a potential of harm to any patient.
For example, allegations that relate to billing for services that were not provided would not likely support a
suspension on an emergent basis because there is no danger to patients. However, regarding allegations that
relate to performing unnecessary services on patients, emergent suspension will likely be appropriate given that
harm (or at least the potential of harm) to the patients is imminent.

Most physicians do not have other sources of income. Emergency suspension, therefore, could have a devastating
impact to healthcare providers. For example, many physicians have substantial lease payments for their office
space and equipment, in addition to a mortgage on their home and other personal expenses. Without the ability
to practice, a physician will be unable to pay both personal and professional expenses. The result could be that
the physician’s practice (and livelihood) will be curtailed based upon the allegations set forth in a complaint,
warrant, or indictment.

In some instances, the state may attempt to suspend the professional license as a condition of bail upon request.
Such a suspension violates the United States Supreme Court’s holding that the deprivation of a professional’s
license as a condition of bail is improper. Accordingly, if a client’s professional license is suspended as a condition
of bail, counsel should immediately file a motion to modify bail to remove this condition.

Lender Issues

Physicians may also run into problems with financial lenders as a result of a healthcare prosecution. Many
physicians have loans from banks for their office space and/or equipment. Often, loan documents will allow
a lender to call a default where “a material adverse change occurs in the borrower’s financial condition or the
lender believes the prospect of payment for performance of the Note is impaired.” These types of provisions
provide the lender with substantial leeway to call default on the loan if they learn of a criminal case against
a healthcare provider. If a lender calls a default on a physician’s loan, it would likely result in the end of the
physician’s practice, regardless of whether the physician is convicted or not.

If a default occurs, the physician’s practice may have to file for bankruptcy to prevent a foreclosure. While filing
for bankruptcy will stay the foreclosure on the client’s practice, the client will be required to appear at a meeting
of the creditors. The debtor interview allows the United States trustee to interview the physician under oath
about the reasons for filing for bankruptcy and assets. If the United States trustee is aware of the criminal matter,
he or she may attempt to question the physician about the facts and circumstances of the criminal matter, which
would implicate the physician’s Fifth Amendment right against self-incrimination. Because of this possibility,
criminal counsel should be present at the interview, and should be prepared to object to any questions relating
to the criminal matter. Criminal counsel, as a result, should consult with a bankruptcy attorney to determine
whether bankruptcy is an appropriate option for the client.

Considerations for the Factual Basis Supporting a Plea Agreement

When the decision is made to resolve the criminal case through a plea agreement, counsel should carefully
consider and negotiate the criminal charge and the factual basis for that plea. The charge and a poorly negotiated
factual basis can have an adverse affect upon several other collateral consequences that will affect the healthcare
provider as a result of the prosecution. These include discipline by the state licensing board, issues with the
private insurers, and reporting to the National Practitioner Databank. Each is discussed further below.

Discipline by the State Licensing Board

All physicians have a duty to report the criminal matter to the licensing board of each state in which a physician is
licensed. Each state has different requirements regarding types of conduct and when the physician must report
conduct to the state. In addition, the failure to report to the licensing board could be a basis for discipline itself.



When resolving the criminal matter through a guilty plea, the factual basis for the plea and the charge to which
the client pleads guilty should seek to present the healthcare provider in the most favorable light to the licensing
board. If counsel fails to negotiate the charge and the factual basis, the work of reaching a favorable plea
agreement may be negated if the client is suspended by the licensing board. Finally, it may be necessary for
counsel to request a postponement of any licensing board hearing until after the criminal matter has resolved to
avoid having the provider testify at a licensing hearing prior to the resolution of the criminal matter.

Private Insurers

Most physicians have in-network provider agreements with private insurers. These agreements set forth the
rights and obligations of both the provider and the insurer. A provider agreement will usually include provisions
regarding the duty of their in-network providers to report criminal investigations and/or criminal convictions
within a certain period, the bases for the insurer to remove the provider from network, and the appeal process
available to the provider if removed. Most provider agreements allow insurers to remove a provider from the
network based upon a criminal conviction. If a provider is removed from an insurer’s network, the provider will
likely lose patients, since it is more expensive for the patient to be treated by an out-of-network provider. An
effectively negotiated factual basis for the plea will present a better likelihood that the client is not terminated
as an in-network provider once the insurer becomes aware of the conviction.

Providers should be certain to comply with their obligation to report a conviction to each private insurer. Counsel
should review the private insurers’ provider agreement and advise the provider of his or her obligations. In
most cases, the private insurers will have learned of the criminal investigation and/or conviction regarding the
physician and request an explanation directly from the physician. Therefore, the provider should seek guidance
of counsel when reporting to not adversely impact the criminal matter.

National Practitioner Databank

The National Practitioner Databank is a databank that tracks, among other things, disciplinary actions involving
providers’ professional licenses, including suspensions. The National Practitioner Databank report is available
to hospitals and other potential employers, as well as licensing boards and professional societies. As a result,
when negative reports about a physician are made to the National Practitioner Databank, the physician is greatly
affected. One way to avoid serious impacts is to work with the state to agree on the language that will be
reported to the National Practitioner Databank. This is an opportunity to provide clarity on the facts surrounding
the criminal matter that led to the suspension that is being reported, and perhaps the best chance to mitigate
the professional damage to the physician.

Conclusion

Representing healthcare providers in criminal matters offers challenges well beyond the defense of the criminal
investigation and its attendant charges. Counsel must be prepared to address a variety of collateral consequences,
which could have a detrimental impact on the providers ability to practice as a healthcare professional well
beyond the end of the criminal matter. Failure to advise of these collateral consequences may be devastating
to the provider’s career and livelihood, even if counsel is able to achieve a favorable resolution in the criminal
matter.

This article first appeared in the February 2013 edition of the New Jersey State Bar Association’s New Jersey Lawyer and
is reprinted here with permission.
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